UNI TED STATES DI STRI CT COURT
District of Maine

Cl TY OF BANGOR, )
)
Plaintiff, )
)

VS. ) Civil No. 02-183-B-S
)
Cl TI ZENS COMMUNI CATI ONS )
COVPANY, )
Def endant/ Third-Party )
Plaintiff, )
VS. )
)
BARRETT PAVI NG MATERI ALS, )
INC., et al., )
Third-party Defendants )

ORDER DENYI NG DEFENDANT’ S MOTI ON TO STRI KE

Before the Court is Defendant Citizens Communications
Conmpany’s Motion to Strike (Docket # 385). Def endant Citizens
Communi cations Conpany has also filed a request for oral
argunent on this Mtion (Docket # 403) pursuant to Local Rule
7(f). After reviewing the subm ssions of the parties nade in
connection with the Mdtion to Strike, the Court has determ ned
that oral argunment is not necessary and, therefore, DEN ES
Defendant’s Modtion for Setting of Hearing and Oal Argunent
(Docket # 403). For the reasons expl ained below, the Court also

DENI ES Def endant’s Motion to Stri ke (Docket # 385).



BACKGROUND

Defendant Citizens Comunications Conpany (“Gtizens”)
filed the pending Motion to Strike on July 23, 2004. The Motion
chal l enges the admi ssibility of the March 3, 2004 Designation of
t he Bangor Landing Site by the Miine Departnent of Environnental
Protection (the “Designation”). Def endant maintains that this
Designation is inadm ssible hearsay and | acks sufficient indicia
of trustworthiness to fall within any exception to the hearsay
rul e. In response, Plaintiff Cty of Bangor naintains that the
Designation falls squarely within the public records exception

to the hearsay rule. See F.R E. 803(8).

A The Desi gnation

The Designation consists of a seven page report with various
attached naps and tables. The Designation deens the Bangor
Landing Site an “uncontroll ed hazardous substance site” pursuant
to Miine's Uncontrolled Hazardous Substances Sites Law, 38
MR S. A 8 1361 et seq. Pursuant to this Mine statute, the
Comm ssi oner of the Maine Departnent of Environnmental Protection
(“Maine DEP’) has the authority to designate any site as an
“uncontrol | ed hazardous substance site.” See 38 MRS A 8
1364(4). The statute explains that the Comm ssioner may nake
such a designation if, after investigation, it is determned
t hat “hazardous substances are or were handl ed or otherw se cane

to be located” at the site and that the site “may create a



danger to public health or safety of any person or to the
environment.” 38 MR S. A 8§ 1365(1). In addition to (and often
in conjunction wth) a designation, the Conm ssioner may also
order that responsible parties “take . . . action to termnate
or mtigate the danger or |I|ikelihood of danger” caused by the
hazar dous substances at the site; such an order is conmonly
referred to as a “cleanup order.” Id.

On March 3, 2004, the Comm ssioner issued a designation of the
Bangor Landing Site finding that hazardous substances are
| ocated in a tar plume within the Penobscot River portion of the
Site. The Comm ssioner concluded that these hazardous
subst ances “pose or potentially pose a threat or hazard to the
health of the environnent of the State.” (Ex. 7 at 6 (attached
to Docket # 314).) The Designation details the hazardous
materials found in sanples taken from the tar plune. At | east
sone, if not all, of the field work done as part of the pre-
Desi gnation investigation was conpleted by a contractor, RM,
Inc., who was paid by the Cty of Bangor pursuant to a
Menor andum of Under st andi ng between Bangor and Mai ne DEP. (See
Def.’s Mot. to Strike Ex. 7.)

In addition to finding that the tar plume my present a
hazard, the Designation nanes Citizens as a “responsible party”
for the Bangor Landing Site. See 38 MRS A 8§ 1362(2)

(defining “responsible party” for purposes of the Mine



statute). In fact, the findings of the Comm ssioner identify
Citizens as “the party primarily responsible for the rel ease of
hazar dous substances and for the associated contam nation of the
riverbed and of surface water.” (Ex. 7 at 6 (attached to Docket
# 314).) However, as explained in the text of the Designation,
Citizens has not been ordered to take any action to term nate or
mtigate the hazard found to be associated with the tar plune.
Because the Designation does not include any clean up order,
Citizens has not been able to appeal any of the findings
contained in the Designation. See 38 MR S. A 8§ 1365(4).
B. The Pending Motion to Strike

Def endant was apparently pronpted to file its Mdtion to
Strike after reading footnote four of the July 6, 2004
Reconmmended Decision on the Cty of Bangor’s Mtion for Parti al
Summary Judgnent (Docket # 380). In that footnote, the
Magi strate Judge noted that, at oral argunent on the notions for
summary judgnent, Defendant had belatedly objected to Bangor’s
reliance on the Designation in support of Bangor’s notion for
partial summary judgnent. The Magistrate Judge refused to
sustain this belated hearsay objection, which Defendant had not
included in its witten response to Bangor’s notion for partial
sunmary | udgnent. Rat her, the Magistrate Judge relied on the
Designation to conclude that the City of Bangor was entitled to

a finding as a matter of law “that the tar slick in Dunnett’s



Cove may present an immnent and substantial endangernent to

health and the environnment.” (See Rec. Decision (Docket # 380)
at 9.)
1. DI SCUSSI ON

Def endant now seeks to exclude the Designation as evidence
in any proceedings in this case. Def endant’s sole asserted
basis for excluding the Designation in its entirety is hearsay.

In light of the timng of the Mdtion to Strike, the Court
will consider Defendant’s Mtion in two procedural contexts:
first, as a tinmely notion in limne seeking an evidentiary
ruling prior to trial; and second, as a belated evidentiary
challenge to the Court’s reliance on the Designhation in
resol ving Bangor’s notion for partial summary judgment.

A The Admi ssibility of the Designation at Tria

In relevant part, the public records exception to the hearsay
rule allows for adm ssion of “reports . . . setting forth
factual findings resulting from an investigation nade pursuant
to authority granted by l|law, unless the sources of information
or other circunstances indicate a lack of trustworthiness.”
F.RE 803(8)(C. The Designation in this case undoubtedly
satisfies the prima facie elenents for adm ssion under this
subsection; nanely, it is a report of a public agency that sets
forth findings of an investigation, which was conpl eted pursuant

to a Miine statute. Thus, it is Citizens' burden to neke a



show ng of wuntrustworthiness that warrants exclusion of the

entire Designation. See, e.g., United States v. Davis, 826 F.

Supp. 617, 622 (D.R 1. 1993); see also ODell v. Hercules, Inc.,

904 F.2d 1194, 1204 (8th Cr. 1990) (“[Qnce a report is
conclusively shown to be governed by Rule 803(8)(C because it
is conprised of findings of a public agency made pursuant to an
i nvestigation authorized by law, the essential inquiry becones
whet her the report is trustworthy.”).

In short, having reviewed all of the exhibits submtted in
connection with the Mdtion to Strike as well as the Deposition
of Kathy Ni ziolek, the Mine DEP Project Manager for the Bangor
Landing Site, the Court finds that Citizens has not nmet its
burden and shown that the Designation should be excluded in its
entirety due to untrustworthiness.

In reaching this conclusion, the Court has considered any
evidence submitted that reflects on “the tineliness of the
i nvestigation,” “the investigator’s skill or experience,”
“whet her a hearing was held,” and “possible bias” in |ight of
any evidence that the report was prepared “with a view to

possible litigation.” See Beech Aircraft Qrp. v. Rainey, 488

U.S. 153, 167 n.11 (1988) (sunmarizing the “nonexclusive |ist of
four factors” endorsed in the Advisory Commttee notes to F.R E
803(8)). More specifically, the Court has also considered the

evidence relating to the relationship and interaction between



Mai ne DEP and Plaintiff Cty of Bangor prior to the issuance of
t he Designation and what influence, if any, that interaction had
on the findings contained in the eval uati on.

Undoubt edl y, Defendant’s sunmmary and characterization of the
evidence provided in support of its notion certainly suggest
that the Designation nmay be the product of a biased, inconplete
and unfinished investigation, especially with respect to the
Designation’s finding that Citizens is “primarily responsible
for release of hazardous substances.” However, once the
Defendant’s  “spin” on the evidence is subtracted, t he
Desi gnation, as a whole, appears to be a public report produced
by an unbi ased agency that is genuinely working to fulfill its
duties under the Maine Uncontrolled Hazardous Substances Sites
Lawy$, 38 MRS A § 1361 et seq. Defendant’s attenpt to
characterize the Designation as sinply the work product of the
City of Bangor that was rubber stanped by the Maine DEP is not
born out by the evidence presented to the Court. Under these
circunstances, it would be inproper for this Court to exclude
the Designation in its entirety by striking it fromthe record.

Rat her, the Court believes that the best course is to allow
Def endant to present any evidence that nay inpinge on the

credibility of the Designation at trial. See Beech Aircraft,

488 U.S. at 168 (describing “the opponent’s right to present

evi dence tending to contradict or dimnish the weight of [any]



conclusions [contained in a public record]” as “the ultimte
safeguard”). In light of all the evidence presented, the finder
of fact may then decide what weight to give the Designation on
any particular issue. In addition, Defendant also remains free
to seek the exclusion of particular portions of the Designation
that it believes are either untrustworthy, irrelevant, or unduly

prejudicial. See id. at 167-68, see also Lubanski v. Coleco

I ndus., Inc., 929 F.2d 42, 45 (1st Gr. 1991).

Following this Court’s standard practice, this pretrial ruling
on a notion seeking to exclude certain pieces of evidence is a
prelimnary ruling that allows the parties to plan accordingly
for trial. Defendant is free to renew its hearsay objection to
the Designation or raise any additional objections to any
portion of the Designation during trial

B. The Court’s Reliance on the Designation in Connection

with Resolving Plaintiff’s Mtion for Partial Summary
Judgnent

G ven the Court’s conclusion that the Designation falls within
the public records exception, it is clear that the Reconmended
Decision’s reliance on the Designation is not problematic. Cf.

Vazquez v. Lopez-Rosario, 134 F.3d 28, 33 (1st Cir. 1998)

(“Evidence that is inadmssible at trial, such as inadmssible
hear say, may not be considered on summary judgnment.”) (citations

omtted).



However, the Court also notes that none of the evidence
submitted in connection with the pending Mtion to Strike
creates a genuine issue of fact with respect to the finding
“that the tar slick in Dunnett’s Cove may present an inm nent
and substantial endangernent to health and the environment.”?!
(See Rec. Decision (Docket # 380) at 9.) Faced with Bangor’s
nmotion for partial summary judgnment and its supporting statenent
of material facts, Defendant’s burden was to present sone
evidence from which a reasonable jury mght be able to find in

its favor on this issue. See Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 248 (1986) (explaining that an issue is “genuine”
for purposes of sunmary judgnment “if the evidence is such that a
reasonable jury could return a verdict for the nonnoving
party”). In other words, Defendant needed to present to the
Court evidence from which a reasonable jury could conclude that
the tar slick in Dunnett’s Cove nmay not present an inm nent and
substantial endangernent to health and the environnent. Even
Def endant’ s bel ated subm ssions via the Mdtion to Strike do not

nmeet this nark.

! Rather, it appears that the evidence collected by Defendant via
depositions and docunents focuses on creating a genuine issue as to
the Designation’s finding that Gtizens is a responsible party as well

as the Designation’s conclusion that Citizens is “primrily
responsi ble” for the tar slick. To the extent that responsibility for
the tar slick remains an issue that wll be resolved at trial,

Defendant is free to nove to exclude these portions of the Designation
upon showi ng that they are untrustworthy or otherw se excludabl e under
t he Federal Rul es of Evidence.



Thus, even having considered Defendant’s Mtion to Strike and
acconpanying exhibits, the Court agrees with and adopts the
Recommend Decision’s finding as a matter of law that the tar
slick may present an inmmnent and substantial endangernent. In
light of this conclusion, the Court need not reach Plaintiff’s
otherwi se valid challenge to Defendant’s Motion to Strike on the
grounds that it represents an inproper and belated attenpt “to
have another bite at the Rule 56 apple.” (Cty's Obj. to
Citizens Mot. to Strike (Docket # 400) at 3.)

[11. CONCLUSI ON

For the reasons just explained, Defendant’s Mdtion to
Strike (Docket # 385) is DEN ED. To the extent the Court has
treated Defendant’s Motion as a pre-trial notion in limne, the
Motion is DENIED WTHOUT PREJUDI CE to the Defendant renewing its
objection to any portion of the Designation at trial.

SO ORDERED.

/ s/ George Z. Singal
Chief U S. District Judge

Dated this 14th day of October 2004.
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